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BRIEF OF THE COMMONWEALTH AS AMICUS CURIAE IN 

SUPPORT OF THE PETITION FOR REHEARING AND 

REHEARING EN BANC 

 

The Attorney General of the Commonwealth of Virginia, Kenneth 

T. Cuccinelli, II, pursuant to Rule 29(a) of the Rules of this Court, on 

behalf of the Commonwealth of Virginia, through its Virginia 

Department of Historic Resources (“the Department”), submits this 

Amicus Brief in support of rehearing or rehearing en banc. 

INTRODUCTION 

 In enacting Virginia Code § 58.1-339.2, the Virginia General 

Assembly sought to preserve historical structures for future 

generations, foster urban renewal and promote tourism and economic 

revitalization.  While the Virginia and its Department of Historic 

Resources agrees with the arguments made by the Partnership, the 

Commonwealth writes separately to provide the Court with the 

perspective of Virginia and the Department.  Because the panel decision 

would significantly undermine the effectiveness of this important 

program and raises questions about other tax credit programs, Virginia 

urges the Court to rehear the case en banc.  The question presented is 

one of exceptional importance. 
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I. THE CASE INVOLVES A QUESTION OF EXCEPTIONAL 

IMPORTANCE BECAUSE THE FLAWED PANEL 

DECISION UNDERMINES THE EFFECTIVENESS OF AN 

IMPORTANT STATE PROGRAM.   

 

 En banc review appropriately is reserved for a narrow subset of 

cases.  Typical cases before this Court involve an atomized dispute 

between litigants over the application of legal principles to a discrete 

set of facts.  The panel decision here, in contrast, endangers the efficacy 

of an entire government program, a program that is consistent with the 

historic preservation objectives set by Congress1 and by the General 

Assembly of Virginia.   

 Because the cost of rehabilitating historic buildings often exceeds 

the fair market value of the completed project, rehabilitation tax credits 

offset project costs and make a project economically viable.  Without 

these tax credits, many of these structures would fall into disrepair or 

be demolished.       

 The benefits of historic preservation programs go beyond simply 

preserving this architectural heritage for future generations.  The tax 

credit program is an important contributor toward urban revitalization 

                                                 
1 16 U.S.C. § 470-1 (setting forth the policy of the United States 

government “to assist State and local governments … to expand and 

accelerate the historic preservation programs and activities.”).   
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and tourism.  It also generates jobs.  A study by Virginia 

Commonwealth University outlined the “significant economic activity” 

associated with the program.   

Rehabilitation expenditures of $1.74 billion supported an 

estimated 5,804 jobs (“direct employment”) within Virginia 

during this 13-year period . . . .  This included both full-time 

and part-time jobs.  The economic activity associated with 

this level of employment supported 7,083 additional jobs in 

other sectors of the economy and generated a total economic 

impact to Virginia of $1.91 billion.  This economic impact 

included $771 million of value added for the region, and was 

responsible for $531 million of labor income (wages and 

benefits). 

 

See An Economic Analysis of Virginia’s Historic Rehabilitation Tax 

Credit Program 5-20 (2007), 2010 Update, VCU report at 4.  Beyond 

these economic benefits, the conservation of historical sites and 

buildings is sufficiently fundamental that it has been written into the 

state’s Constitution.  See Va. Const. Art. XI, §§ 1, 2.   

 The consequences of the panel decision, if left uncorrected, will be 

profound and broad.  The Director of the Department, Kathleen S. 

Kilpatrick, concludes that the decision “will have a profoundly chilling 

effect on investment in historic rehabilitation and thus on our ability to 
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achieve our policy goals for stewardship in Virginia.”2  William T. 

Frazier, a principal in Frazier Associates, an architectural firm located 

in Staunton, Virginia, concludes that the panel “decision is devastating 

to anyone associated with the historic preservation construction 

industry, from small contractors to architects, engineers and the 

building industry.”3  He further notes that “[t]he current economic 

challenges have already slowed projects in historic districts.  This 

decision will virtually halt the possibility of any construction rebound in 

most downtowns in the Commonwealth.”4  An updated study from 

V.C.U. estimates that altering the tax treatment of these projects 

“would make investing in the rehabilitation of historic buildings less 

attractive to investors and, therefore, make rehabilitation projects less 

financially feasible for developers and property owners.”5   

 To illustrate the impact of the panel decision, suppose a project 

with $2 million in eligible expenses receives $900,000 in state and 

federal tax credits: $400,000 in federal tax credits (20 percent of $2 

                                                 
2 See http://www.dhr.virginia.gov/pdf_files/IRSpieceFINAL.pdf  
3 Id.  
4 Id.  
5 Available at:  

http://www.dhr.virginia.gov/pdf_files/VCU.Court.Impact.StatementFIN

AL.doc.pdf 
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million) and $500,000 in state tax credits (25 percent of $2 million).  If 

the investors are allocated tax credits at .80 cents per dollar, they would 

receive $320,000 in federal tax credits and $400,000 in state tax credits.  

Before the panel decision, upon certification by the Department, a 

lender could expect that the project would generate a total of $720,000 

in tax credit equity.  Following the panel decision, however, the 

$400,000 in state tax credit equity now constitutes income.  Taxed at 35 

percent for federal tax purposes and 5.75 percent for state income taxes, 

the $400,000 credits result in approximately $163,000 income tax 

liability.  The net effect is that a project that originally had $400,000 in 

tax credit equity now has only $237,000 in equity.   

 Concretely, this will mean fewer historic buildings will be 

preserved, there will be a reduction in construction and other jobs, 

redevelopment in urban centers will falter and localities will lose new 

tax revenues.  Moreover, the public policy of both Virginia and the 

United States would be thwarted.  These considerations certainly 

qualify as questions of exceptional importance and, therefore, deserving 

of en banc review by the Court. 
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II. THE REASONING OF THE PANEL CREATES 

UNCERTAINTY IN THE LAW FOR OTHER TAX CREDIT 

PROGRAMS IN VIRGINIA AND THROUGHOUT THE 

UNITED STATES. 

 The I.R.S.’s principal argument was that the investors here were 

not partners.  Slip op. at 12.  If one accepts that characterization, then 

when the investors bought tax credits, they bought property rather than 

a partnership stake.  The panel did not adopt this reasoning.  Instead, 

in reaching its holding that the Commissioner of Internal Revenue (the 

“Commissioner”) properly treated the transaction at issue as “sales” 

under I.R.C. § 707, the panel concluded that the tax credits in question 

constituted “property” for purposes of I.R.C. § 707.  Slip op. at 18-20.  

Specifically, the panel concluded that when a partnership transfers tax 

credits to investing partners in exchange for money, the money received 

is recognized as income for federal tax purposes under I.R.C. § 707.   

Slip op. at 18-22.     

The panel’s rationale creates  great uncertainty and insecurity for 

all tax credit programs that can only be allocated through pass through 

entities such as partnerships.  The only tax credits which will be 

unaffected are those that are freely transferable.   In Virginia, the only 

such credit is the Land Preservation Credit.  See Virginia Code § 
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58.1-513(C)(1).  The opinion likely will have damaging consequences 

that lie further afield than the Historic Rehabilation Tax Credit.  It will 

affect every tax credit in the Commonwealth but one.  

The panel decision also begs the question of whether non-

transferable tax credits constitute property for other purposes.  For 

example, can a creditor “sieze” such credits as satifaction of a debt?  Are 

they to be considered for purposes of equitable distribution in divorce 

cases?  Can they serve as the corpus in the creation of a trust?  These 

are certainly not issues to which the panel opinion intended to speak, 

but the reasoning behind the ruling could be applied to these scenarios.  

It should also be noted that these tax credits are not inheritable, and 

thus do not share one attribute common to other forms of property.   

The panel decision creates uncertainty as to when these tax 

credits become “property” for income tax purposes.  Are they to be 

treated as property when still in the hands of the Tax Department?  If 

so, does the Tax Commissioner’s disallowance of a credit amount to an 

unconsitutional taking?  The panel opinion cites to a Fifth Circuit 

criminal case which holds that credits do not constitute property in the 
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hands of the state,6 but does not expound upon how the question is to be 

answered within this Circuit.   Slip op. at 19 n. 14. 

The matter of timing also presents a problem at the other end of 

the spectrum of the life of a tax credit.  In Virginia, the vast majority of 

credits expire after a given number of years – generally between three 

and ten.  Are these credits still “property” after their expiration?  A 

logical answer is “no” – they are of no value.  However, credits which 

prior to their expiration cannot be sold and are non-refundable have 

also, prior to this panel opinion,  never been considered to have value in 

and of themselves.  This opinion seems to suggest otherwise, which 

could have wide-ranging and unintended consequences.   

Finally, the reasoning of the panel decision undoubtedly will 

radiate beyond Virginia.  All allocated state tax credits, not only for 

historic preservation but for brownfields, film productions and 

affordable housing credits likely will be affected.   

The panel decision risks grave unintended consequences on a host 

of important state programs, in Virginia and elsewhere.  Virginia and 

                                                 
6 That case holds that credits are not property in the hands of the state, 

but suggests in dicta that they may take on property attributes 

thereafter.  United States v. Griffin, 324 F.3d 330, 354-55 (5th Cir. 

2003). 
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its Department of Historic Resources urges the Court to grant rehearing 

or rehearing en banc to correct the decision of the panel and in 

particular the panel’s characterization of these credits as property. 

CONCLUSION 

 For the reasons stated above, the petition for rehearing or 

rehearing en banc review should be GRANTED. 

       Respectfully submitted, 

       /s/ Stephen R. McCullough 
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CERTIFICATE OF COMPLIANCE WITH RULE 32(A) 

 

 1. This brief has been prepared using fourteen point, 

proportionally spaced, serif typeface:  Microsoft Word 2007, Century 

Schoolbook, 14 point. 

 2. Exclusive of the disclosure statement, table of contents, table 

of citations and the certificate of service, this brief contains 1,661 words. 
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